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The New York State Bar Association. 


Stung by the dishonor put upon it at its 
annual meeting in January, the New York 
State Bar Association had a special meeting 
in February to undo, so far as possible, the 
action by which it had practically declared 
to the country that in New York state the 
Bar Association did not choose to interfere 
with corrupt political graft, even by occu- 
pants of the Bench. The resolutions adopted 
at the annual meeting refusing to take any 
action on the facts which it found against 
Judge Hooker were unanimously rescinded, 
and the association provided for the employ- 
ment of counsel on its behalf in the investiga- 
tion of those charges by the legislature. The 
new members, with whom the politicians 
packed the annual meeting, and who are said 
to have been brought to it by very free use of 
railroad passes, were conspicuously absent 
from the February meeting, so that the ac- 
tion taken to wipe out the humiliation and 
disgrace of the annual meeting was unan- 
imous. The association is now again in the 
hands of those who regard the honor of the 
profession and of the Bench. 


Marcu, 


No. 10. 


1905. 


A Political Decision. 


The deterinination by the United States 
Senate in the impeachment case against 
Judge Swayne is, whatever view one may 
take of the correctness of the decision, most 
disereditable to the Senate, because made al- 
most entirely by a party vote on each side. 
Some allowance must always be made for the 
effect of strong personal or party feeling to 
But it seems in- 
credible that nearly the entire body of either 
the Republican or Democratic members of 
the United States Senate, if not of both, 
should be so biased by partisanship as to be 
unable to consider even the conduct of a judi- 
cial officer with fair minds. 


bias the opinions of people. 


It is always un- 
fortunate in the highest degree when the 
judges of a court divide on party lines in de- 
ciding a question that has a political bearing. 
To the credit of our chief courts, it must be 
said that it does not often happen that such 
division is made on party lines entirely. 
Such a division of a few men may even be a 
coincidence, but not so with a great body like 
the Senate. The United States Senate in an 
The inabil- 
ity of a senator to consider fairly even a 
public matter of such grave importance as 
the fitness of a judge for his office is a glar- 
ing proof of his own unfitness for his office. 


impeachment case is a court. 


if the Senate cannot consider such a question 
without the degrading influence of partisan- 
ship, what matters can it be expected to con- 


| sider with proper enlightenment and fair- 


ness? 
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Removal of Judge by Legislature. | provision originally adopted was so broad as 
to permit the removal of a judge without as. 
signing any cause. All the debates in the T 
various constitutional conventions show be- 





The power of the legislature. by concurrent 


resolution, to remove judges from office, is . 5 star 

z y 4 yond any question that such was the inten- | 

one that has existed in the state of New ti 4 — pape ' othe 
S ? 3 : ee ion. A removal of a county judge was made 

York since the adoption of the Constitution | . ae oe = sy pres 

| in 1867, and the main charges against him ate 


were participation in bounty-jumping frauds 
and the suppression of evidence against an 
associate in that business. These charges 
did not relate to his official conduct, but sole- 
ly to his moral unfitness. A little later in 


or, in lieu of that, a provision for removal by 
the governor, or the governor and council, 
upen the address of the legislature—exists 
in a large number of states. These provi- | 
sions are in addition to the remedy by im- | 
peachment. In New York the provision of 


the present Constitution is somewhat ees 4 s . : ‘ 
oe aia cs with this case fresh in the minds of its mem- 
limited than that originally adopted. It 


of 1821. Substantially the same provision— | 
com 
| stat 
lex 
ute: 
but 
in 
pip 
to: 
oil 


tio 


that same year the constitutional convention 
of 1867 reviewed this provision in substance, 


‘ bers, one of whom was Charles J. Folger, 
says that the removal shall not be made “‘ex- ; 


‘ E who had, as senator, voted for the removal 
cept for cause,” and requires a statement of 


d of the county judge, and who was afterwards 
the cause alleged to be served on the judge to 


chief judge of the court of appeals of the 
state. This shows that a removal for such 


ow! 
be removed, and that he shall have an oppor- 


tunity to be heard. It also provides that on 
the question of removal the yeas and nays 


tie: 


ole cor 
cause was clearly within the purpose of that 


| convention. 
The present Constitution of 1894, perpetu- 
ating this power of removal, slightly changes 


bul 
shall be entered on the journal. The ques- | 
tion has been raised as to the power of th | 


legislature in the case now before it to re- aoe ; oot te 7 
the conditions of its exercise in the particu- 


lars above stated. It says it shall not be 
done “except for cause,” but makes no speci 


move a judge from office for conduct not re- 
lating to his official duties, but which is al- 
leged to prove his moral unfitness for his ju- 
dicial position. The question equally affects 
other states which have a similar constitu- 3 : 
tional provision. The construction of the deemed sufficient cause for nearly three quar- 


sti 
qu 


fication as to what shall constitute cause. 
Inasmuch as moral unfitness had been 


New York Constitution will have great | teTs of a century, when that provision was 
weight, at least, in construing the Constitu- | @dopted, and the power to remove for such 
tions of other states that have been adopted | cause had actually been exercised, it is hard 
substantially from the provisions in New | ly open to doubt that it is still to be regarded 
York. Such construction as had been put | as such, in the absence of anything to the 
upon the New York Constitution before its | contrary. That the word “cause,” in rela- 
adoption in other states would be adopted as | tion to the removal of a person from office, 
part of the provision itself. For these rea-}| covers such a cause as moral unfitness, is dis- 
sons, a careful review of the history of this | tinetly declared by the court of appeals in 
provision of the New York Constitution is of | the case of People ex rel. Munday v. Fire 
value, not only in that state, but in many | Comrs. 72 N. Y. 445. This was a ease of the 
others. Such a review has recently been | removal of a subordinate by fire commission- 
made in a small pamphlet by Frank W. Ste-| ers for “cause.” The court says that the 
vens to meet the contention that had been | “cause” is to be, first, some dereliction or 
put forth denying the power of the legisla- | general neglect of duty, or, second, incapacity 
ture to remove a judge for moral unfitness. | to perform the duties, or, third, some delin- 
His review of the history of this provision | quency affecting his general character and 
from the time it was originally introduced | fitness for the oftice. 

in the convention which affirmed the Consti- In the light of the whole history of this 
tution of 1821 shows that beyond question it | provision in the various Constitutions of the 
was the purpose of those who put it into the | state, including the fact of its perpetuation 
Constitution originally, and of those who] without limitation in this respect after the . 
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perpetuated it in the Constitutions since | actual removal of a judge for moral unfitness, f 
> . ‘ . t] 

adopted, that the legislature should have | it seems too clear for question that such is 
. . sg: : . : . ie 
power to remove a judge for moral unfitness | the legitimate interpretation of this consti- ¢ 
| 


as well as for other reasons. Indeed, the ! tutional provision. 





an 


as 
as- 
che 
be- 
en- 
ide 
‘im 
ads 
an 
ges 
rle- 
in 
ion 
nee, 
em- 
rer, 
wal 
irds 
the 
uch 
that 


etu- 
nges 
‘icu- 
t be 
peci 
Luse, 
been 
juar- 
was 
such 
lard 
rded 
» the 
rela 
rffice, 
s dis- 
ls in 
Fire 
f the 
sion- 

the 
m or 
acity 
lelin- 
and 


this 
f the 
lation 

the 
ness, 
h is 
nsti- 


7 
“a, 


Pe 


see Soar 


Per ene. 


GASE AND COMMENT. 


Pipe Line as Common Carrier. 

The tight against monopoly, that has been 
started in Kansas, and has spread to some 
other states, has resulted, according to the 
press despatches, in the enactment of a stat 
ute in Kansas declaring a pipe line to be a 
common earrier. A correspondent has also 
stated that such a statute has been passed in 
fexas. 
utes may be much discussed and disputed, 
but there can be little doubt that it is with- 
in the power of the state to declare every 
pipe line to be a_common carrier if it engages 
to any extent in the transportation of oil for 
oil producers. 
tion should build a pipe line for the owner's 
own use alone, carrying no oil for other par 
ties, the power of the state to declare it a 
common earrier could hardly be sustained, 
but a pipe line which makes a business of 
transporting oil for persons other than the 


owner seems to be very clearly within the 


reason of the rule that governs the business | 


of common carriers. If it cannot be held to 


be such ut common law, the power of the 


state to declare it so by statute seems to be | 


quite clearly established by such cases as 
Munn r¢. Ilfinois, 94 U. S. 113, 24 L. ed. 77: 
Budd vr. New York, 143 U.S. 517, 36 L. ed. 
247, 4 Inters. Com. Rep. 45, 12 Sup. Ct. Rep. 
North Dakota, 153 U. S. 
391, 38 L. ed. 757, 4 Inters. Com. Rep. 670, 
14 Sup. Ct. Rep. 857. 


468; and Brass v. 


These cases relate to 


elevators or warehouses, and establish the 
power of the state to regulate business of 
that character. The indeed, 


holds that. though an elevator is built chieily 


Brass Case, 
for the owner's own use, it may be subjected 
to statutory regulation compelling the owner 
to receive and store grain of other persons at 
The 
power of the state to declare a telegraph 


lawful prices, when there is room for it. 


company te be a common carrier is sustained 
in Kirby v. Western U. Teleg. Co. 4S. D. 439. 
30 L. R. A. 612, 57 N. W. 199. 


indeed, have held telegraph companies to be 


Some Cases. 


common carriers in the absence of statute. 
This is denied in other cases. 
to put them in the class of common carriers 
by statute seems clear. In the light of these 
authorities. there does not seem to be, there- 
fore, much ground for denying the power of 
the state to make every pipe line a common 
carrier if it engages at all in the transporta- 
tion of oil for persons other than the owner. 


| Legal News, 213. 


If an individual or corpora- 


But the power | 
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Unauthorized Operation by Surgeon. 


The first authority on the question of a 
surgeon's liability for performing an unau- 
thorized operation on a patient is, we think, 
the decision in Pratt v. Davis by the appel- 
late court of Illinois, reported in 37 Chicago 


This was a case in which 


|& woman went to a hospital or sanitarium 
Tie constitutionality of such stat: | 


| for some slight operation and afterwards re- 
| turned and submitted, as she supposed, to an- 
| other of the same character, being deliberately 


deceived by the surgeon in this respect, while 
| his purpose, which he executed, was to per- 


} 


| form a far more serious, and, as it was called, 


major operation, removing some of the or- 
gans of tne body. This operation was, there- 
| fore, performed without her consent, and she 
was induced to submit by misrepresentation 
as to the The doctor 


claimed that he did not deem her “worthy”— 


doctor’s intention. 
that is, he thought she was “unfit”—to be in- 
formed of his purpose, and that “her mental 
condition was such that it was impossible to 
take her into advisement on her own case.” 
| On this state of facts, suit was brought by her 


| for damages, and the doctor’s counsel insisted 
| that he was justified in performing the op- 
eration for her good, and in failing to inform 
| her of his purpose, because she was not in 
such a mental condition that she could be 
properly taken into consultation. Counsel 
put forth the broad proposition that “when 


a patient places herself in the care of a sur- 
geon for treatment, without instructions or 
| limitations upon his authority, she thereby 
in law consents that he may perform such op- 
‘ration as in his best judgment is proper and 
essential to her welfare,” and that “the em- 
ployment of a physician or surgeon gives him 
implied license to do whatever, in the exer- 
| cise of his judgment, may be necessary.” In 
contesting the judgment against the surgeon, 


counsel] strenuously contended that it was 
unjust to mulct in damages one who can in 
no view of the case have been actuated by 
iny purpose other than that of using his 


west elforts the 


in a sincere desire to heal 
alllieted. 
| The held that the 


right: that, “except in cases where the con- 


court judgment was 
sent of the patient is expressed. or is implied 
by circumstances and oceasions other than a 
mere general retainer for medical examina- 
tion and treatment, and except, also, where 


} there is a superior authority which can le- 
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gally and rightfully dispose of the person of 


the patient, and which gives consent, a sur- 
geon has no right to violate the person of 
the patient by a serious major operation, or 
one removing an important part of the 
body.” “Under a free 
government, at least, the free citizen's first 
and greatest right, which underlies all others 
—the right to the inviolability of his per- 
son; in other words, the right to himself— 
is the subject of universal acquiescence, and 


The court also said: 


this right necessarily forbids a surgeon or 


physician, however skilful or eminent, who | 


has been asked to examine, diagnose, advise, 
and prescribe (which are at least necessary 
first steps in treatment and care) to violate, 
without permission, the bodily integrity of 
his patient by a major or capital operation, 
placing him under an anesthetic for that 
purpose, and operating on him without his 
consent or knowledge.” 

The justice of this decision seems too ob- 
vious for reasonable dispute. Unquestion- 
ably there are surgeons who assume the 
right to decide as to the necessity of heroic 
operations and of executing them without 
the consent of their patients in some cases. 
But this is an arrogant assumption, which 


| 

the question of fact as to the consent of the 
patient to the extent to which the surgeon 
carried the operation. It seems to have no 
value as an authority. The decisions in 
M’Clallen v. Adams, 19 Pick. 333, 31 Am. 
Dec. 140, and State use of Janney v. House- 
keeper, 70 Md. 162, 2 L. R. A. 587, 14 Am. 
St. Rep. 340, 16 Atl. 382, are both referred 
to, but these were cases in which it was held 
that the consent of a wife to an operation 
upon herself was suflicient without any ex- 
press consent of her husband. 

The amount of damages recovered in this 
ease was $3,000. This was given as puni- 
tive or exemplary damages. Of course, in 
such a case the impossibility of proving the 
amount of actual damages makes such a re- 
covery necessary if the patient is to have any 
real remedy, and, if any recovery was justi- 
fiable, $3,000 can hardly be deemed excessive, 
The measure of damages may, however, be 
open to some question, as the primary ques- 
tion of the right to recover at all can hardly 
be. 

The multiplicity of surgical operations in 
these days makes it of great importance to 
have a judicial decision on the question in- 
volved in this case, 





probably most members of the medical pro- | 


fession would discountenance. It comes a 


little short, indeed, of the claim made by | 


some extremists in the profession that they 
ought to have the right to terminate the life 
of patients when, in their judgment, it would 
be better for the patients to die than to live. 
This assumption of the infallibility of the 
professional judgment in such matters is 
sadly out of harmony with the many aston- 
ishing recoveries of persons after recovery 
had been declared impossible by physicians. 
The claim of a right to exercise their own 
judgment in respect to operations is also giv- 
en bad support by numerous blunders in 
operating under erroneous diagnosis. 
Physicians have iittle love for the law gen- 


erally, and loudly exclaim against what they | 


think its injustice to them. But the extrav- 
agance and arrogance of such claims as that 
made by the defendant in this case, of a 
right to be protected by law in mutilating 
the bodies of other persons without consent 
of the victims, need no comment. 

The court cites an English nisi prius deci- 
sion in Beatty rv. Cullingworth, 44 Cent. L. 
J. 153, which seems, however, to have turned, 
in the judge’s charge to the jury, chiefly on 
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| Copyright. 
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“i sativetios. tee; (e) as tenant by the curtesy * (f) 
“. p See HUSBAND AND WIFE. as tenant by the entirety ; (g) in wife's 
personalty; (h) in homestead; (i) in 
m. estoppel. community property; (j) arising from 
ed Of wife to deny the validity of encum- right to use and profits; (k) arising 
ld brance of entirety property to secure ia from equitable interest; (1) mutual 
debt of husband 632 insurance company 657 
as omestead. Negotiabie Paper. 
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ie malice; (II.) general rule in case of ble instruments: — (I.) Actions by 
lawful) arrest; (III.) reasons for rule; third parties: (a) rule under commer- 
the {1V.) determination as to criminality: cial law: (1) in England; (2) in 
re- (a) questions to be considered; (b) United States; (b) denial of legal 
ny officer's authority: (1) qualification; title: (1) general issue; (2) general 
sti. (2) the warrant : (3) action without | denial under statute; (3) denial of 
a warrant: (a) in case of suspected | each and every allegation “not admit- 
ve, felony; (b) in case of crime not a fel- ted ;” (4) denial of indorsement; (5) 
be ony; (c) in case of crime in presence denial of transfer; (c) denial that 
1es- of officer; (d) by private citizen; (¢€) plaintif is the owner or holder; (d) 
dly effect of innocence of charge; (c) man- denial of ownership as affected by the 
ner of execution: (1) self-defense statute requiring an action to be 
; against unnecessary force; (2) extent brought by the real party in interest; 
/ in of right; (3) unnecessary force as (e) denial on information and belief: 
» to provocation ; (d) knowledge of author- (1) denial of indorsement and trans- 
in- ity and purpose: (1) general rules; fer; (2) denial that plaintiff is the 


i necessity of notice; (2) sufficiency of 
notice; (3) when notice may be dis- 
pensed with; (4) refusal to state au- 
thority on demand; (V.) general rule 
in case of unlawful arrest; (VI.) re- 
sistance to unlawful arrest: (a) right 
of; (b) extent of right; (c) effect of 
excessive resistance on degree of 

ED. crime; (d) application of rules to es 


holder and owner; (II.) actions by 
immediate parties: (a) denial of own- 
ership; (b) denial of transfer or de- 
livery; (c) denial that plaintiff is the 
owner or real party in interest; (d) 
denial on information and belief: (1) 
of indorsement; (2) that plaintiff is 
the holder and owner; (III.) sum- 
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, ters; (XII.) summary 353 a 
’ 513 Husband and Wife. Among the New Decisions 
Validity of encumbrance by husband and 
wife of property held by the entireties . 
t to secure the individual debt of the Adverse Possession. 
: husband :—(I.) In general; (II.) es- 
. toppe! of wife to deny validity of 2 ‘ 
. transaction: (I1I.) right of third par- Continued use of a right of way which 
f ' ties to set up defense of wife's surety- originated in necessity after the necessity 
i ship; (IV.) conclusion 632 | has ceased is held, in Ann Arbor Fruit & V. 


lf {nsurable interest of husband in wife's 


Co. v. Ann Arbor R. Co. (Mich.) 66 L. R. A. 


. ropert 657 ‘ . 
r os 431, not to become adverse until notice of 
. insurance. ae : ae 
lagdGetenintérest of hasband “tu wifes the adverse claim is brought home to the 
property, or that in which she has an owner of the servient estate. 
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Attachment. 





The liability of a nonresident debtor to a 
nonresident corporation is held, in National 
Broadway Bank rv. Sampson (N. Y.) 66 L. 
R. A. 606, not to be subject to attachment 
within the state when the debtor is tempo- 
rarily within its jurisdiction, since the situs 
of the debt is at the place of residence 
either of the debtor or of the creditor. 


Banks. 


See also TAXEs. 





A bank which receives in the ordinary 
course of business a check drawn upon it, 
presented by a bona fide holder, who is with- 
out notice of the fact that payment thereof 
stopped. the 
amount thereof to such holder, is held, in 
National Bank of New Jersey v. Berrall (N. 


J. Err. & App.) 66 L. R. A. 599, not to be 


has been and which pays 
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be thereby charged with notice of the rights 
of a bank to which the are trans- 
the indorsement of 
signee, and to be liable to it in an action 


orders 
ferred upon the con- 
for the conversion of the grain by delivering 
it to the purchasers from the consignee upon 
the instructions without 


presentation of the orders. 


latter’s written 


Contracts. 
See also HUSBAND AND WIPE, 





The moral obligation of a son to support 
held, in Freeman v. Dodge 
(Me.) 66 L. R. A. 395, not to be a sufficient 
consideration to support a promise to re- 
imburse the town for expenses incurred for 
that purpose. 


his mother is 


Copyright. 


The inadvertent omission of a copyright 


able afterwards to recover back the money | notice from the publication of a copyrighted 


as paid by mistake, on the ground that pay- 
ment of the check had been countermanded 
by the drawer. 


Bills of Lading. 


See CARRIERS. 





Bribery. 


See INDICTMENT. 


Carriers. 
See also DAMAGES. 





A milling in transit agreement between a 


manufacturer and carrier, by which the 


former is to be credited on its freight bills | 


for manufactured goods shipped the freight 
paid on raw material shipped to the mill, is 
held, in Laurel Cotton Mills v. Gulf & S. I. 
R. Co. (Miss.) 66 L. R. A. 453, 
prohibited by statutes forbidding the grant- 


not to be 


ing of any rebate to shippers. 
A earrier which issues, in exchange for 
bills of 


directing the delivery of grain en route to 


lading surrendered to it, orders 


certain purchasers or the consignee or his | 


order on presentation of the orders, and 
stamps across the face of them a statement, 
signed by its agent, that cars will be de- 
livered on them the same as on the bills of 
lading taken up, is held, in National New- 


ark Banking Co. v. Delaware, L. & W. R. 
Co. (N. J. Err. & App.) 66 L. R. A. 595, to 


of the of the 
| copyright is held, in American Press Asso. v. 
| Daily Story Pub. Co. (C. C. A. 7th C.) 66 
L. R. A, 444, not to withdraw the protection 
of the copyright, or absolve another, who 


| article by a licensee owner 


publishes the matter without authority, 
from liability in damages, although he was 


ignorant of the existence of the copyright. 


Corporations. 

| a 

That the courts of the state of a stock- 
holder’s residence will not take jurisdiction 
of a suit by one creditor of the corporation 
on behalf of all to enforce his statutory lia- 
bility to contribute towards the payment of 
the corporate debts in advance of any ju 
dicial determination of his proportionate 
liability is decided in Miller v. Smith (R. I.) 
66 L. R. A. 473, where the corporation was 
created in another state, the laws of which 
contemplate only a pro rata contribution to 
debts, to be enforced in an equitable pro- 
| ceeding against all stockholders, in whieh 
the rights and liabilities of all parties can 
be adjusted at once. 


Damages. 


The kicking, 
| cause or excuse, by a street car conductor, 
to board the 
held, in Me 


intentional without just 


of a boy who was attempting 





car to become a passenger, is 
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Namara rv. St. Louis Transit Co. (Mo.) 66 
L. R. A. 486, to justify an award of exem- 
plary damages against the street car com- 
pany, although the conductor honestly be- 


lieved that the boy was attempting to steal 


a ride. 

The injury inflicted upon a street-car pas- 
senger through mental suffering, humilia- 
tion, wounded pride, and disgrace because of 
the act of the conductor in calling her a 
deadbeat the 
change for money she had tendered in pay- 
ment of fare is held, in Gillespie v. Brook- 
lyn Heights R. Co. (N. Y.) 66 L. R. A. 618, 
to be properly considered in assessing the 


when she asked for proper 


damages for breach of the carrier’s contract 


to return the change for 


tendered. 


proper money 


Eminent Domain. 


That the primary purpose of a branch 
track to a stone quarry is the aceommoda- 
tion of the owner of the quarry is held, in 
Ulmer v. Lime Rock R. Co. (Me.) 66 L. R. 
A. 387, not to prevent the exercise of the 
right of eminent domain for the acquisition 
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Fraud. 


A conveyance by an insolvent of practical- 
ly all his property to his wife in trust, to 


|; manage and pay such of his debts as may 


seem judicious to her, and at his decease to 
distribute the estate as he shall appoint, 
and, in the absence ef appointment, among 
his heirs at law, is held, in Matthews v. 
Thompson (Mass.) 66 L. R. A. 421, to be 


| void as against his creditors. 


Game. 





In across his 
premises for the purpose of a public high- 
way, the owner of property is held, in L. 
Realty Co. vr. Johnson (Minn.) 66 L. R. A. 
439. not to surrender to the public his 
right to foster and protect wild game on the 
land, and the public is held to have no right 


granting an easement 


to pursue and kill the game while tempo- 
rarily passing to and fro across the high- 
way. 








of a right of way if the track is in fact in- 
tended for the use of the public, which will 
be entitled to its use whenever the necessity 
therefor arises. 

The collection, storing, and distribution 
of electricity for the use of all who may 
need it upon equal and reasonable terms is 


held, in Rockingham County L. & P. Co. v. 
Hobbs (N. H.) 66 L. R. A. 581, to be a 


the 
power of eminent domain for the acquisition 
of a right of way for the distributing wires. 


public use justifying an exercise of 


Executors and Administrators. 





Sureties on an executor’s bond are held, 


in United Brethren First Church vr. Akin 


(Or.) 66 L. R. A. 654, to be liable to credit- | 
ors of the estate for their distributive shares | 
of an indebtedness owing from him to the 


estate at the time of his qualification as 
executor, for which the statutes make him 
liable on his final settlement as for so much 
money in his hands, although he was at the 


Highways. 
The owner of a building devoted to retail 
trade is held, in Brauer v. Baltimore Re- 


frigerating & H. Co. (Md.) 66 L. R. A. 403, 


| to be entitled to enjoin the owner of adjoin- 


| ing property, upon which is operated an ice 
plant. from erecting a platform along the 
front of his building on a portion of the 


sidewalk space, and removing the curb so 


that wagons can load from the platform, the 


result of which will be to make pedestrian 


travel less convenient, and interrupt it en 


| tirely during several hours of the day. 


| Lessees of property owned by a city, upon 

which they have placed a building, are held, 
Manhattan R. Co. (N. Y.) 66 
625, to be entitled to recover dam- 


in Storms vt. 
L. R. A. 
ages for injuries to such building through 
the interference with light, air, and access 
by the construction in the adjoining street 
of an elevated road under authority of the 
municipality. even though the lease is re- 
newed after the construction of the road. 


Homicide. 


The right of a person to shoot an offieer 


time of his qualification insolvent, and the | who merely announces an intention to arrest 


sureties executed the bond without knowl- 
edge of his indebtedness or insolvency. 





him is denied in Keady v. People (Coio.) 66 
L. R. A, 353, although the character of the 
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officer dces not appear, and the arrest would 
be unwarranted. 





Husband and Wife. 


See also Fravup. 





An agreement made by husband and wife 
in contemplation of separation, through the 
intervention of a trustee, as to the wife’s 
support, is held, in Bailey v. Dillon ( Mass.) 
66 L. R. A. 427, 
during the continuance of the separation, 
the husband may have specifically enforced 
if it is fair and reasonable and free from 
fraud and concealment. 

A conveyance by a married woman of an 
estate held by her by entireties with her 
husband to a trustee for the purpose of hav- 
ing it conveyed to the husband to enable 


to be a valid one, which, 


him to mortgage it to secure a loan for his 
own benefit is held, in Webb v. John Han- 
cock Mut. L. Ins. Co. (Ind.) 66 L. R. A. 632, 
to be void under a statute prohibiting her 
from entering into a contract of suretyship. 





Incompetent Persons. 





Extra services rendered to a person after 
she became insane are held, in Waldron v. 
Davis (N. J. Err. & App.) 66 L. R. A. 591, 
not to be presumed to have been intended as 
a gratuity, where, before becoming insane, 
she lived with the person performing the 
under a contract that the latter 
was to board and care for her for a fixed 
price, and, until insanity supervened, pay- 


services 


ments for such board and care were regular- 
ly made. 


Indictment. 





Several 
lative body, who join in making a corrupt 
agreement to vote for a measure which is to 
come before 
promise to place a sum of money at their 
disposal, are held, in State v. Lehman ( Mo.) 
66 L. R. A. 490, to be properly joined in one 
indictment for bribery. 


members of a municipal 


legis- 


them, in 





Injunction. 





The right to an injunction to restrain one 
of the former members of a _ partnership, 
each of whom, on a sale of the business and 
its good will, bound himself in the act of 
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sale not to engage in a competitive business 
within a certain city for a certain period of 
time, from continuing in a rival business 
into which he had entered in violation of 
his contract, is sustained in Eugene Dietz- 
gen Co. v. Kokosky (La.) 66 L. R. A. 503, 


jand he is denied the right to set up in 


A 





justification of his act that the purchasers 
had. orally agréed, as a consideration for 
his promise not to engage in a rival busi- 
ness, to employ him for a period longer than 
that during which he had bound himself not 
to enter into a competitive business, and 
had wrongfully discharged him before the 
termination of such period. 

The right of a railroad company per- 
petually to enjoin one who constantly rides 
upon the rails of its track by means of a 
bicycle is sustained in Atchison, T. & S. F. 
R. Co, v. Spaulding (Kan.) 66 L. R. A. 587, 





Insurance. 





The interest of an owner of property 
which another holds under his option to pur- 
chase, which is irrevocable by the owner, but 
which the holder of the option has not 
bound himself to accept, is held, in Phenix 
Ins. Co. v. Kerr (C. C. A. 8th C.) 66 L. R. 
A. 569, to be the sole and unconditional 
ownership of the property within the mean- 
ing of an insurance policy. 

A husband living with his wife in a 
house which is on her separate estate is 
held, in Tyree rv. Virginia F. & M. Ins. Co. 
(W. Va.) 66 L. R. A. 
surable interest therein. 


657, to have no in- 


Landlord and Tenant. 


A landlord is held, in Davis v. Smith (R. 


| 1.) 66 L. R. A. 478, not to be liable for the 


| damages resulting to the tenant or a mem- 
consideration of a| 


ber of his family through sickness caused 
by breach of his covenant to repair, either 
in tort or upon the contract. 

The liability of a landlord for injury toa 
tenant because of defects in the construction 
of the building on the leased premises, of 
which he had no knowledge, and which were 
so hidden that there was no way of dis 
covering them without undoing a portion 
of the construction work, is denied in 
Whiteley v. McLaughlin (Mo.) 66 L. R. A 
454. 
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Libel. | connected therefrom, and solely for the ac- 

complishment of the malicious or mis- 
The public right of comment or criti- chievous purpose of the servant, is held, in 

= 4 rT > 22 

¢ism upon the acts of an author and in- | Evers v. Krouse (N. J. Err. & App.) 66 L. 

structor in a university is held, in Triggs v. R. A. 592, not to render the master liable 

Sun Printing & Pub. Asso. (N. Y.) 66 L. R. | for injuries to a third person resulting from 

§ g . Asso. (N. Y. se 

A. 612, net to extend to an attack upon him such act. 

individually, or to justify defamation of his 














character. Mortgage. 
The right of the legislature to remove the | See HUSBAND AND WIFE. 


{iability for punitive damages in libel suits | 
in cases where a retraction is made upon 


Municipal Corporations. 
notice is sustained in Osborn rv. Leach (N. | 


Cc.) 66 L. R. A. 648, but the right to limit 
the liability in such case to special damages 
is denied. 





That a portion of a city building is devot- 
ed to the housing of several of the executive 


departments of the city, which collect money 
for the city, is held, in Kelly v. Boston 
Lottery. (Mass.) 66 L. R. A. 429, not to take it out 


| of the rule that the municipality is not 
A distribution of prizes to those who shall 





liable for the negligence of those to whom 
make the closest estimate of the number of | are intrusted the care and custody of build- 
cigars on which a tax is paid during a | ings used exclusively for the performance 
specified month is held, in People ex rel. | of duties imposed upon the municipality by 
Ellison v. Lavin (N. Y.) 66 L. R. A. 601, to} statute. 


be made by chance, within the meaning of | 





An ordinance prohibiting the emission of 
dense smoke within the corporate limits of 
the distribution of property by chance to|a city is held, in St. Paul v. Haugbro 
persons who have paid or agreed to pay a} (Minn.) 66 L. R. A. 441, to be a valid exer- 
valuable consideration for the chance. 


a statute defining a lottery as a scheme for 


cise of the police power of the municipality. 


Mandamus. New Trial. 








The right to a writ of mandamus to com- The allowanee of more peremptory chal- 


pel payment by the county treasurer of the|lenges than the statute allows is held, 
salary, during the time he retains posses-| in Stevens v. Union R. Co. (R. I.) 66 L. R. 
sion of the office, of the superintendent of 
the county penitentiary, whom the commis- 
sioners have attempted to remove under an 
invalid statute, is sustained in People ex rel. 


Corseadden v. Howe (N. Y.) 66 L. R. A. Parent and Child. 
664. 


| A. 465, not to be a ground for new trial in 
| favor of one who has had a fair trial not- 
| Withstanding the error. 





A statute providing that an adopted child 
Master and Servant. shall become and be an heir at law of the 
person adopting it is held, in Van Derlyn v. 
The right of an employee to recover dam- | Mack (Mich.) 66 L. R. A. 437, not to make 
ages of a railroad company for an injury| it an heir by right of representation, in 
proximately caused by his violation of a| case of the death of such person, of his or 
penal statute or municipal ordinance is de- | her relatives. 
nied in Little rv. Southern R. Co. (Ga.) 66 ee 
L. R. A. 509, even though the employer may Pleading. 
have directed the employee to violate the 








law, or may have sanctioned the continuance An answer denying merely that the payee 
of a custom amounting to a contravention | of a note suing thereon is the owner and 


of the law. holder thereof, and alleging that he is not 


An act done by a servant while engaged | the real party in interest, is held, in Berry 
in the work of his master, but entirely dis- v. Barton (Okla.) 66 L. R. A. 513, to state 
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no defense to a petition which recites the | from surface water, and, in the interest of 
execution of the note to the payee for a| good ausbandry,. to drain lagoons or basins 
valuable consideration, and that the maker | thereon of a temporary character by dis- 
nas defaulted, and the payee is held to be en- | charging such surface waters by means of 
artificial channels into a natural surface- 
water drain on his property, and through 
such drain or channel on and over the land 
of another, is sustained in Todd v. York 
County (Neb.) 66 L. R. A. 561, provided he 
acts in a reasonable and careful manner and 
without negligence. 


titled to judgment on the pleadings. 


Powers. 
See WILLS. 





Principal and Surety. | 
See EXECUTORS AND ADMINISTRATORS. | 


Wills. 


Estates distinctly limited by a will for 
life are held, in Graham v. Whitridge ( Md.) 
| 66 L. R. A. 408, not to be enlarged into 
absolute estates by failure, for remoteness, 
of the remainders which the will attempts 


Smoke. 
See MUNICIPAL CORPORATIONS. 


Street Railways. 
See DAMAGES. 


Taxes. 








to create. 


——_s3-o_—_—_ 


New Books. 


“A Digest of the Decisions of All the 
Courts of Kentucky.” In 5 Volumes. &t. 
Paul, Minn. West Publishing Company. 
1905. $37.50. Delivered. 

The publication of this Digest is an event 


for creditors are held, in Gerard v. Duncan 
( Miss.) 66 L. R. A. 461, to be assessable to 
him for taxation, under a statute making it 
the duty of trustees to list for taxation 
property in their possession as such. 


Trusts. 
See Fravp. of much importance to the lawyers of Ken- 
tucky. It gives them a complete compen- 


Voters and Elections. 


dium of the case law of the state down to 
July, 1904. It includes all the cases report- 

The right of the legislature to require a jed, not only in the Kentucky Reports, but in 
person coming into the state to take up his | the Southeastern Reporter and the Kentucky 
residence to evidence that fact. in order to! Law Reporter, down to July, 1904. It fol- 
entitle him to exercise the elective franchise. | lows the American Digest classification 
by registering the intent in a public record, | scheme, with which the profession every- 


Bank assets in the hands of its assignee 
| 
| 


and te deny him the right to have his name | where is now familiar, The Digest is also co- 
placed on the registry of voters until the ex- piously annotated with references to the Cen- 
piration of a certain time after the making | tury, the Lawyers’ Reports Annotated, the 
of such reeord, is sustained in Pope v. Wil | American Decisions, the American Reports, 
liams (Md.) 66 L. R. A. 398. and the American State Reports. ‘These ref- 
—aeet erences are of great value, as they index a 
vast body of valuable case law. A table of 
Waters. | = 
| cases digested, and also a table of statutes 
ae | const rued. are included. This Digest is cer- 
Flood water of a river, which forms a con tainly of great value. 
tinuous body with the water flowing in the | “Wharton & Stillé’s Medical Jurispru- 
| dence.” 5th Ed. Rochester, N.Y. L. C. P. 
frem the channel presently to return, is | Co. 3 Vols. S18 net. 


ordinary channel, or which has departed 


held, in Fordham v. Northern P. R. Co. About twenty years have elapsed since 
(Mont.) 66 L. R. A. 556, to be necessarily | the former edition of this standard work 
regarded as a part of the stream, in con- | was published, and great advances have been 
sidering the right to obstruct its flow. made in the meantime in the science and the 
The right of an owner to protect his land! law of the subjects considered, The present 
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edition has been prepared by men exception- 
ally well qualified for the work. 
complete and thorough treatise on the pres- 
ent law and science of the subjects treated. 
It is the standard work on the subject. 

“Wharton's Conflict of Laws.” 3d ed. by 
George H. Parmele. Rochester, N. Y. L. C. 
P. Co. 2 Vols. $12 net. 

Comparatively few lawyers realize how 
great is the practical importance to-day of 
the subject of this work. The commercial 
intercourse between nations, and, far more, 
that between the states of the Union, has be- 
come vast and constant. The question what 
law shall govern a contract, a tort, or trans- 
action of any kind that reaches over a state 
boundary arises in a multitude of transac- 
tions every day. 
The 
upon it. 


courts have 


This 


goes to the roots of the subject, and analyzes 


been unusually difficult. 
been sadly confused work 
the conflicts and perplexities of the cases 
with rare patience and peculiar skill. It 
simplities and clears the subject, not by the 
author’s expressions of opinion, but by his 
careful analysis and marshaling of the cases 
with reference to the fundamental principles 
involved. The value of the work will be real- 
ized as it is used. 
and 
the 


Rochester, 


Procedure of the Su- 
United States.” By 
4.% EG? 


‘Jurisdiction 
preme Court of 
Hannis Taylor. 
de. 1 Voi. $6 net. 

This werk puts in the hands of those who 
practise before the United States Supreme 
take 
eases to that court, a working tool of the 


Court, and all who have occasion to 
greatest value. The great number of cases 
in which the attorneys do not know whether 
the Federal Supreme Court has or has not 
jurisdiction show how great is the need of 
a work of this kind. 
thor, by confining this work to the Supreme 


The distinguished au 


Court, has been able to present in one vol- 
ume the law as to the jurisdiction and pro- 
that and 
completeness that cannot be found in gener- 


cedure of court with a fullness 
It therefore 


stands as the leading and standard author 
ity in this field. 


al works on Federal procedure. 


“Cases on Pleading.” By James T. Keen. 
$4. 

“Collier on Bankruptcy.” 
net. 


5th edition. $6 


“Extraordinary, Industrial, and Interstate 


Contracts.” By Darius H. Pingrey. 1 Vol. 
$6. 


It is now a | 
Edition, 38. 


The law of this subject has | 








Law Journal, 


“Carson’s History of the Supreme Court 
of the United States.” 2 Vols. Student's 
Kegular Edition, $16. 


Om 


Recent Articles in Caw Journals 
and Reviews. 
“The Ownership and Recovery of Trust 
Deposits.”—14 Yale Law Journal, 200. 
“Equity and Inequity of Corporate Taxa- 
tion in the United States.”—1l4 Yale 
Journal, 217. 


Law 


“The Scope of Authentication by Signa- 


276 


“The Appointment of Receivers at the In- 
stance of Creditors upon the Mere Insolvency 
of a Corporation.”—14 Yale Law Journal, 


232. 


ture.”"—14 Yale Law Journal 


“Appraisements.”"—25 Annals American 
Academy Political and Social Science, 21. 

“Bank Defaleations: Their and 
Cures."—25 Annals American Academy Po- 
litical and Social Science, 32. 


Causes 


25 





“Real Estate as Security for Loans.” 
Annals American Academy Political and So- 
cial Science, 51. 

“Underwriting.”—25 Annals American 
Academy Political and Social Science, 61. 

“The Miners’ Union: Its Business Man- 
agement.”—25 Annals American Academy 
Political and Sucial Science, 67. 

“Suspension of the Power of Alienation 
under the ‘Real New 
York.”—67 Albany Law Journal, 35. 


“Regulation of Corporations by Federal 


Property Law’ of 


Law.”—67 Albany Law Journal, 39. 
“Powers of the President.”—67 Albany 

Law Journal, 44. 
“The Term ‘Police 

iSb. 


Power.’ "—59 Central 

“Civil Death in Virginia.”—10 Virginia 
Law Register, 849. 

“The Judicial Usurpation of Power.’’—10 
Virginia Law Register, 855. 

“Moral Consideration in Pennsylvania.”— 
% The Forum, 1, 25. 

“Chief Justice Marshall on Federal Regu- 
lation of Interstate Carriers.”—5 Columbia 
Law Review, 77. 

“Should the Motive of the Defendant Af- 
fect the Question of His Liability—The An- 
swer of One Class of Trade Labor 
Cases.”—-5 Columbia Law Review, 107. 


and 


“The Legal Nature of International Law.” 
GS 
—5 Columbia Law Review, 124. 
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“Specific Performance of Negative Cove- | 


nants.”—5 Columbia Law Review, 153. 

“Incorporation of Religious Societies.”— 
5 Columbia Law Review, 154. 

“Implied Contracts in of 
Risk.”—5 Columbia Law Review, 158. 

“Equitable Conversion, III.”—18 Harvard 
Law Review, 2-45. 

“The Right of a Belligerent to Destroy a 
Captured Prize."—18 Harvard Law Review, 
P84. 


Assumption 


“The Extension of the Fellow Servant 
Doctrine to the Admiralty.”—18 Harvard 
Law Review, 294. 

“The Crime of Forgery in Roman Dutch 
Law.”’—1 Criminal Law Journal of India, 256. 

“Liability of an Employer for the Torts 
of an Independent Contractor; Part. II.”— 
41 Canada Law Journal, 49. 

“Fraudulent Warehouse Receipts and 
Bankers’ Rights Thereunder.”—4 Canadian 
Law Review, 107. 

“Legal Status of Japanese Women.”—4 
Canadian Law Review, 116. 

“Federal Control of Insurance Corpora- 
tions.’—17 Green Bag, 83. 

“International Arbitration the Product of 
the Modern System.”—17 
Green Bag, 98. 

“The Philippines.”—25 Law Register, 117. 


International 


“Elements and Measure of Damages in an 
Action by a Depositor against a Bank for 
the Wrongful Dishonor of His Check.”-—60 
Central Law Journal, 144. 

(I. The Land Transfer | 
Acts of 1875 and 1897; II. A Contribution 


“Land Transfer. 


to ‘The Land Transfer Question.’) ”’—21 Law 
Quarterly Review, 23. 

“Russian Raids on Neutral Commerce.”— 
21 Law Quarterly Review, 35. 

“Observations on Trover and Conversion.” 
—21 Law Quarterly Review, 43. 

“Validity and Effect of State Laws Giv- 
ing Liens on Boats and Vessels.”—60 Cen- | 
tral Law Journal, 86. 


“The Abuse of New Trials.”—3 Michigan | 


Law Review, 257. 
“Federal License or National Incorpora- 
tion.”—3 Michigan Law Review, 264. 
“Removal of Public Officers from Office for 
Cause, 1.”"—3 Michigan Law Review, 290. 
“The Waiver of Fatal Defects in an In- 
dictment.”—3 Michigan Law Review, 307. 


“Consolidation of Railroads and Condem- 
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“The Rights of Tramears on Highways”® 
—69 Justice of the Peace, 37. 

“The Law of Bank Checks—Practical Se? 
ries.”"—22 Banking Law Journal, 9. 

“The Rule of the Road.”—118 Law Times,: 
263. ’ 

“Presumptions and Burden of Proof ig’ 
Actions against Carriers for Injury to Pag.’ 
sengers and Damage to Freight.”—60 Cent. | 
ral Law Journal, 123. : 

“Evidence to Prove Negligence of Master 
in Employing Incompetent or Unfit Sery- 
ants.”—60 Central Law Journal, 104. 

“The State Corporation as a Party in Fed- 
eral Courts.”—13 American Lawyer, 7. 


“Genesis of the Federal Judiciary Sys 
tem.”—13 American Lawyer, 15. 


The Humorous Side. 


A MINNESOTA BAD MAn.—A certificate of 
conviction on the docket of a Minnesota juse 
tice of the peace appears under the proper 
heading as follows: “Mr. H P—— did 
threaten to pound F—— C in the 
ground so he would have to be dug out, 
Said F—-— C——— is the son of E C—, 
minor. H—— P—— being convicted and 
put under bonds for twelve months for $100 
to keep the peace. 

a 
Justice of the Peace of the town of —— 

State of Minnesota. 

His Frrness ror Magistracy.—An el) 
derly resident of a certain village in western 
New York still tells with some glee the 
story of his aspirations to become justice 
the peace many when his’ 
youthful temper was not always under con+; 
He says he went to the leader of the 
dominant party in the town, still well ze 
membered for his prominence in that local- 
ity and with whom he was cn familiar terms, 
and told him that he would like to get the 
nomination for justice of the peace. The 
answer he got, pronounced with great delib=) 
eration and dignity, was: “A , you 


years ago, 


trol. 


nation of Shares of Dissenting Stockhold- | just as fit for justice of the peace as hell} 


ers.”"—3 Michigan Law Review, 309. 


jis for a powder house.” 

















yg 





